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IN THEHIGH~OURT OFJUDlCA11JREFOR~J.AStHAN

JAlPtJR BENCH, JAlPUR -_ I
'j
;~,
ib'lnq,

S. B. CML WRTf PETffiON NO. . OF 2015

ft ,
, ,~ ,

MIS. JAY,..MAHAL RESORTS. PRIVATE LIMITED, HAVlNQ;"mt~
OFFICE AT A.t~1ERROAD, JAIPUR THROUGH rrs AUTUORIZm,li

. ;

SIGNATORY, SHRI SANJEEV BAIRATHI.

......PETmONm

VERSUS

,\

1. THE STATE OF RAJASTHANTHROUGH THE SECRE1~~

, ,FINANCE 'DEPARTMENT, GOVERNMENT OF, RAJASTHAN..

HAVING ITS ADDRESS AT SECRETARIAT, JAlPUR.

2. COLLEctOR (STAMPS), JAIPUR. HAVING ITS ADDRESSA..T

102; i= FLOOR, -REGISTRATION & STAMP BUIlll~~

COLLECTORATE,JAIPUR

(VI), JAIPUR, HAVING ITS ADDRESS IJ

NO. 19-21, pr FLOOR NAGAR NIGAM, CHOWGA:~

......RESPONDENTi.
For JalMa~al Resorts Pvl itcf .

. ~ ~~,

ediii~

« "zer"'.
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~.

IN TIlE MATfER OF ARTICLE 226 OF THE ~ .
"- :;-.

OF INDIA F'OR ISsUE OF APPROPRIATE WRIT I mroa· f

DIRECllON

AND

IN THE MAT"f£R OF ·ARTICLES 14r 24 265. 300-A OF THE ~,

CONsrmmON'OF INDIA

AND

IN THE MATTER OF PASSING OF 'REVIEW OlID~ UMOBt

THE GARB OF 'RECi1FlCATlON OF MIST~' BY nm

}tESPONDENT NO.2

AND

iN THE MATfER OF ORDERDATED 19.12.2014 pASSED BY

THE RESPONDENTNO. 2 UNDER SEC1l0N Sl ·OF,1_

RAJASTJ::IAN STAMP ACT, 1998 RECEIVm· 'BY 1.lJE

PETITIONER ON 23.04.2015;

AND

'... ::.."'W ~ MATfER OF DEMAND NOTICE DJi..1."ED nAM.201S

ISSy£D BY THE RESPONDENT NO.2, RECEIV£D .BY TI:IE

I
I

i

i

s
I



IN THE MATff.R OF ARUCLES 14. 21, 265. 30l}-AOF nre · t
I

\._».
OF INDIA F'OR ISsUE OF Al'PROl'llJAlE \YIUT I onDER. I

OIRECflON

CONsTITUTION OF INDIA

AND ..

IN TIlE MATTER OF pASSING OF'REVIEW ~ UNDfIl
nre GARB OF 'RE01FlCA110N Of )llSTAID" JW -m;E

RESPONDENT NO.2

.'

IN THE MATfER OF ORDERDATED 19.12.2014 pASSEDBY

THE RESPONDENTNO.2 UNDFll ss::noti s:2 OF THE

RAJASTHAN STAMP ACT. 1998 RECElVEIil' mr nre
PETITIONERON 23.04.2015;



IN THE HIGH COURT OF JUDICATURE FOR RAJASTHAN
',,, AT JAIPUR BENCH, JAIPUR

S.B. Civil Writ Petition No. 6419/2015
MIs. Jal Mahal Resorts Private limited-petitioner

Versus
The State of RaJasthan a Ors.-Respondents.

Date of Order :: 717/201,5

i'
. ~ '" . I

Mr. Paras Kuharl,~enior Counsel with Mr. Siddarth Ranka, 11;-. Arvin6 Ktw_
Jain 8: Mr. Harsh Kulshrestha, for the petitioner. ,_
Mr. J.M. Saxena, MG, Mr. Dheera] Tripathi, G. C. for the (e:,:;pondenJs~.

Hon'ble Ms. Justice l3ela M. TrivEWi

BY THE COURT

.~_ :o.~~~~:; .~

1. The precise issuedJn:'PIV~~::ro'"~n~':1;'st.ihtpetition ~, whether dbe

respondent NO.HoUectO';!5t.art)p~Jicl>~ldj1~Ye"""OWed and set __ ~-.

order dated 22/91201 4 (AnneJrur;;fof.fn~erihe guise ofe';"rdslng the _
'. ,. . .

of rectification under Section 52 r!i the Rajasthan StampAct, 1998 (hereinafter

referred to as "thesaid Acq"Vide ·19l>-iml!ugnedorder dated 19If 212014.1. ::
~"_ .;,.;..._:~~1;.;: . "._._

2. The short facts ~<ftessary'16r the 4lOIPOseof deciding the preseo!

petition are that the petitioner h~dentered into a lease agreement ~.- . <f::'- _.' . f;. ~~_..' _

:;:c~"~:~';'~~\::~:~;:,~~._._.; ":-L...~~-:.:
2~/111200S Withthe Gover';li;~h1'&r:Raj"'tha1i'f6rdevelopment of 100 acres of

,adjacent toMansagar~ake, The.aiil Ie..,. deed Wasregistered before the"

, Jaipur VI i.e. the respondent, No.3 on
22/312006

....

computed the stamp duty to be paid by the

RS;1,43,47,6001.,and registration charges of

by the petitioner. It appears that.the respondent

1S/4120U) to the petitioner under
. ,
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Section 54 of the said Act (Annexure-3). to which tfie pe~itioner fited
'_ J'_.... .. .

objections (AnnexOre-4). However thereafter the respondent Ho..2-CoUector

(Stamps) issued the notice dated 26/712010 to the petitione:- under Sections

'51, 52 and 53 of the said Act, on the reference sent by the respondent No.3

(Annexure-S). The petitioner filed its submissions to the, respondent No.2, ana
~.

the' respondent No.2 after considering the submissions and the f~tual and
t.. )~'i'.

legal aspects olthe matter, passed the order dOt..! 21.1912014!--."If)
, ,

dropping the proc;eedings of reassessment holding interalia that the stamp duty

was payable by the petitioner as perthe.notification dated 19/9/2002.

3. It further appears that' the r~~~h_dent NO.•3 thereafter filed a revlliw

appliCation dated 16/1 Ol-2oJ'4~(A,\ne~~11rp-efore the respondent tfo.2, seeking- .'.' -: :". .
: :,' .....,..-. -. i-'review of, the 'order datef! l2(Ql~Q,_1A,bPOef;~ 52,of, the sa~:l\d. The

' " -";" '_", ;_, .. , ; I.,

respondent Uo.2 therefo1;(f~~s~~i~~.:"~J!o:tit~,A1~t~d 1/1212014 (~X..tnll,
.~.:~"-.)':: .:-1 ,.1='''1 .:....-:..'t!: ...i'.;.·; . . .

calling upon the petitioner to cshowcatfi~~.as:i~-whythe order dated 11I9nJll.*ti

should not' be reviewed under Sec~icil?5~;_OfJthesaid Act. The petition~rfitea
,.... t .•

the reply dated 15/12f20i'4' -Ctmhextia) raising objection agafnst.

, maintainability of the revrew appl~(~tion. The respondent No.2 howe~passe.t1

the order impugned dat~d 19H~1..,¥-014~_ieviewingthe eartjer ~_ 6at.'!.<d
. , ':i... _.."_ _.,' •

" ..~...;. '_

22/912014 (Annex.16) ex~rci~in~~;fh~liOW~tsol':rectification under Section 51

of the said Act. Pursuant,:to, th~ai~ olide'~ tlie 'petitioner company ~.s ~

Served with the demand notice dated 2214/2014 (A.aneLt7t catting upon it to
j

;s,paythe defici ' , ty With interest and penalty to the tune ofRs.297.~, , " , ,1("{, fir.... " , ' ,
" 16"'- ..--, P.',

:ff!i(j'-d~,z~~~ed 19/1212014 and the demand nonce dated
,~r.~u04er-.cha~(~rige in the present petition. •

. ~. .

-Senior.Counsel Mr. Paras Kuhad for the petitioner PTessing
~ .-_ ...... --':.
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into the service the provisions contained in the said Act, more part:icularly

Section 52 of the said Act, vehemently submitted that the respond~nt "all

could not have reviewed his own order under the guise of rectification of the

mistake. Accord~g to him, the respondent No;2 after thoroughly scrutinisi~
. I

the factual and~ legal aspects of the matter had passed the ord~~ da'L~
";-~'.~

22/9/2014 and t'tere was no mistake. apparent from the record whidl~k'

said to be rectfftable under Section 52 of the said Act. He also submitted that.:. .

in absence of any specific provisions contained in the Act empower-ing -~

Collector to review his. own orde~1 pe _~o~~~not have exercised such lJIDwers~1r

under the garb of rectificafi'olt oHt~e-:~,if.ta'k~\!under Section 52 of the said.AiL
. ,'. .. ~. .

• • ,- •• :~ •• ~ ... ~:" ••~~,:. -,' >1:'".. • . '..-. h .

Mr. Kuhad has retied upon-the..i;I~t:j(~on:<;ifr.AP.ex Court1n case of Dt"af~

Powders fPl Ltd. vs. co;fi·mis·si~*~r~¥;'~r~ie.;·TaX. Uttar Pradesh. ~;;:OS;Z
• • • ,;.,' J ... ;¥:,_¢. ,_ " .. ,': . . .

Supreme Court cases .d~h.:-a~~in:et-d~f..Jlbns to submit that the m~'
.~' . .

apparent from the record is"TectjtraD'e:t':fii>~ever such rectification would mit

cover the case where the revision9r r~vi~W!$.fthe order is intended.

5. However, the learned ··c.ouP,S'eiMr/ ;~;'M. Saxena for the respoodERm;
- ~

submitted that the earli~~i'~~d~rt~~sed b~~~~Collector' was erroneous, R
_- . .-. "_t~ ~ .~f~.

therefore the same was sought. 'to be rectifled by the impugned on1;er.

According to him, the !1otifltaUoil 'under wnich the benefit on payment df

stamp duty was granted tothe 'petibcinet was not applicable to the case of the

petitioner, and therefore on the rectification application made 'by &,

responde~spondent No.2, the same was sought to be Corf~ J~
I/,,(! ...,.."7~.:;j-'".....-. -,

. .(,,-- .:~-;; ,' .:;
by the impugned ~rder., Retying upon the decision (If the Apex Court m ~m

Ameer Trading·,lCo·rp·n. Ltd. vs. Shapoorii Data Processing"Ltd .• f20MD ~

Supreme Court Cases 702, he submitted that the intention of legislature ~

...,; -.

r.



4

be gathered from the language and phraseology employed by the legislature,---
- --

and in the instant case, the powers of rectification under Section 52 im,pUedly

included the powers of review.

6. In order to appreciate th_~rival- contentions raised by the learned.

counsels for the parttes, it would be appropriate to rep£oOOcethe relevant

Section 52 as contained in the Act. Section 52 reads as-t.mde(:_

"52 - Rectifkation of mistakes ~ With a view to rectifying afiy
mistake apparent from the record, the Collector may. amend any
order made by him under this Act,'within ninety day; of the date of
order either on his own motion or on the IT!istakebeing brought to his
notice by person affected b~...~b,?"Qr;.dl;.r:

Provided that if any\sud'l a'mendment is likely to affect any
person prejudicially, ~ilSQ~tl;B~~e, made without giving to sud'j
person.reasonabte.oppo(ttlQi~,9t:~eihCgbeard."

7. From the b~reperusalol tti~~1J8t15.t6~~sf~n,.-itdearly Inmpires tftat the. . ". ::",4 .." .:~""o-;t,r -. " _ ~ ,'. "

Collector coutd rectify ani;q\isF~~~~e,~e~~:1ro~ :Ulerecord and ameRd iay
.~.:.,......~'::~/;.~e;':_.: i:.~,_:j. .

order passed by him under tfie Act~MtlJin90 days of the said. order, either on
~. . . .

his own motion or on the mistake t'lavingbeen brought to. hiS nonce by the .
"..:: c: ..~

. person affected by the order; In J,th~ in~tahl case, the respondent No.2 has
-, ~: ;.,. ..

sought to review or reYi~,~.:hist~a1:I~:Jori~~;;aa#~~22/911D1.,. at the ~
'- '. 0)'.". •....

of the respondent No.3who,had' ,iJ(e:~·the·:r~hifi.bitionapplication before him

under Section 52 of the saJ~.:·~Act;b6S~{,',as;:transpiring' fmm the impugned

order, the respondent had .noLQnl~.r,e.Yi~wed,Jlis_eartieronkr white exer~, .. --i'- ~ , .
the powers under Section 52, but had gone into the merits of the case an4

passed the I ugned order by givingreasons in detail. Such a rourse was not
\.,UIJir .... -- ...... ')

o~/ .. ,<YtTsp~ .....nt No.2, inasmuch as the respondent No.2coutd have ont,u ::I ~I , ;4'

a~~~f1e!!~~~)'lf, rder made by him by rectifying the ~ awar-""
the 'f~~ept J~( under .Section 52 of the said Act, and coUld not ~,

... "',,::"... "';".,/;'

-_ ....- -_.-..

f.
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his earlier order. In the5"6pinion of the Court the decision of the Apex Court in

case of Oeva Metal Powders (Pl Ltd. vs. Commissioner, Trade Tax, Uttar

Pradesh (supra)clinches the issue. It has been observed therein as under ;_

"12. A bare look at Section 2-2of the Act makes it clear that a mistake
apparent frem the record-is redtifiabte; In order to attract the applicatil9u,
of Section 22, the mistake must exist'and the same must be apparent ~
the record. Jhe power to rectify the mistake, however, does not ~fec
cases where a revision or review of the order is intended. "Mistake" mj!ares
to take or "understand wrongly or inaccurately; to make an errc5"rin
interpreting; it is an error, a fault, a misunderstanding, a miscQnception_
"Apparent" means visible; capable of being seen; obvious; plain. Itmao.as
"open to view, visible, evident, appears, appearing as real and true,;
conspicuous, manifest, obvious, seeming." A mistake which can be.
rectified under Section 22 is one which is patent, which is obvious and
whose discovery is not dependent on argument or elaboration. 11
13· In our view rectification of an order does not mean obliteration of
the order originally passed and its substitutlon by a riew order. What the
Revenue intends to do in the present 'case is precisely the substitution of
the order which according to u~.fs,~.otpermissible under the" provisiam;
of Section 22 and,. ~er~(bre;;pte::l¥~$·c.?urt Was not1ustified in ~~
th~t there ~ m}S-~~~ap'pat~~1·.9n~lli.rf~ce~fthe record. In o~-tn
bnng an apphcabon:.und~~~~on;p,.~e.<.m;stake must be "al?parent"
from the. record. SeCJ:.!on}g~~~J)Q~~il;tb1~,~,order to be reversed.by
revision or by reVie~&\i~~F~.it.s,:Qiij.Y~Pit!~error whicJ;t is apparent on
the face of the recoid"1§~B~:~n;~ct~"Whete an error JS far from self
evident, it ceases to ~'1in '~pI!~ten,t~..error~:.Itis; no doubt, true that a
mistake capable of being rectified-'tinder section 22 is not confined to
clerical or arithmetical ftl.ista~e.COnthe other hand, it does not cover any
mistake which may be dfscQ.ver~Qd.by .a complicated process of
investigation, argument or ~proof.AS" observed by this COurt in Master
Construction Co. (P) LtG. v. State of Orissa, an error which is apparent
from record should be one which is' not ail error which depends for its
discovery on elaborate arguments on qu.ci>tionsof fact or law....

8.· It is also held by-:~heAp~x .Court in .catena of decisions. that a m~

apparent on record must b~~~kr,obvious and patent mistake, and the m~2"

should not be such which. 'can b~,.estp.blJsh~dby a long-drawn process of. ..~ . ~ I
I

I
!
I
i

reasoning. To cite a few decisions are in case of Commissioner of Central

Excise vs. ROCConcrete (India) Pvt. Ltd.,(2011) 12 sec 166; in case ofT.$.... '~ ~",-~
c.'. . "~

. : 8'atara¢"..~. Volkant Bros (1971) 2 sec 526; in case Of ITO V5.Ashok Textiles

.• -.L~-I..~1~;~61 $C699 etc. ,
• "V _-'

(:

..
9. . Itis also axiomatic that a quasi judicial authority can not review its own-

.~il!ef,.~e~\{the power'of r~viewis expresslyconferred on it ~ the statute
;" ~ j

..... 1iT-:: .....rf'" I
... _ i{

----------------~---~---~=--=.~,=--~-
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under which it derives its jurisdiction. The power to review is not a~ fl~'-;--:-

power. It must be conferred by law either specifically or b)< ~

implication. A beneficial reference of the decisions of the Apex Court illi.~

of Kuntesh Gupta vs. Management of Hindu 'Kanya Vidyalaya, (1987) 4 scc
ill and in case of Pa{J:lNarshi vs. Shri Pradum'an Singhji, (1971) 1sec ~
be made in this regard....

10. In view of the aforestated legal position, it is held that the~r:'I2'~~~

provision under the said Act, conferring power on 'the respondent No.1 .k;;

review his own order, the impugnedorder is,required to be held as haVing been !o

passed without any authority af law, 'a,ndtherefore illegaL At this jun~ it

may be .noted that the Chief.Con'trotUng~evenue Authority has the powers IJlI ,
' ~. • •• .,.- _" • _of

call for the record of any case deCided iiitHe proceeding held by the ~, .

and pass appropriate orders ,~tlifet5~diOI{~'i65of the said Act. Hence, it it

clarified that the concerned' :autho}ii1'if ·itthInks fit, shall be at liberty «m

exercise the powers conferred upon It'.uMerthe Act to revise the order ~
;.. .

22/9/2014 passed by the resporraenfNo.2;ina~cordance with law.

11. For the reasons stated above, the impugned order dated 19/12120t~.

and the demand notice dated 221412015 deserve to be set aslds and same S'.e

~<:T(,~)yset aside. The petition"'~fandsaltowed="~ccording(y.By this order .. ~

i
\ j

Sanjay Solanki
PA
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