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S-B. Civil Writ Petition No. 641972015
M7s. Jal Mahal Resorts Private Limited-Petitione, -
Versus -
The State of Rajasthan & Ors.—Respondents.

. Date 6f Order 2 71712015

Hon'ble Ms. Justice Bela M, Trived;
= ——ree~ustice Bela M, Triye

indG Kasssar

Vid-the
2. The short facts fdcessa

petition are that_ the p_e;_itibn’er

22/11/2005 with the Govern

: the respondent
Otice dated 15/4/2010 to the petitioner undey
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Section 54 of the said Act (Annexure-3), to which the pet:tloner ﬁied

obJectlons (Annexure -4). However thereafter the respondent Ho. Z{Ollector

(Stamps) issued the notice dated 26/7/2010 to the petitioner mdar Sections
21, 52 and 53 of the said Act, on the reference sent by the respondent No.3

| (Annexure-5), The petitioner filed its submlssmns to the respondent h!o 2, and

the respondent No 2 after consxdermg the submissions and the factuai and

legal aspects of the matter, passed the order dated 22/9’2014 (&m‘w’iﬁ,«
droppmg the progeedings of reassessment holding interalia that the stamp duty

was payable by the petitioner as per the'.notnflcation dated 19:’9/2002

A

3. It further appears that the respondent Ne.3 thereafter flled a review

apphcatlon dated 16/10/2014 (Annex 11) before the respondent No.z, seekmg

fs;th

o
b4 -
o

- :jeh“‘é_ -datéd 1/12/2014 (Ammtm

calling upon the petltloner to show 'causesas'to why the order dated ZZI?ML‘%

should not be revxewed under Sec‘tnon 52, of the said Act. The petmoner fited
the reply dated 1571 2/2014 (An‘nexﬂa) ratsmg objection against the
. mamtamablhty of the review appltcatlon The respondent No Z hom:«ver passedt
the order impugned dated 19112)’2014 Te\nemng the earlier codey da’ts&‘!

22/9/2014 (Annex.16) exercnsmg t’he poWers oF recttf'catuon under Section 57

" of the said Act. Pursuant to thewsald ocdeg, the petttloner company ms a{ms

served with the demand notice dated 22/4/2014 (Annex.ﬁ‘; cat{mg upon it to

-:pay the defici ty with interest and penalty to the tune of Rs.297 S‘ME

CAY
ddated 19/12/2014 and the demand notice dated

‘: [
P

of. "are under-cha!lenge in the present petition.
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into the service the pfovisions contained in the said Act, more 'p'a;ﬁmlaﬂy

‘Section 52 of the said Act, vehemently submitted that the respondént Ne.2

could not have reviewed his own order under the guise ofl rectificétion of the
mistake. Accordlng to him, the respondent No.2 after thoroughly scrutrmsmg
the factual and W legal aspects of the matter had passed the order dated

22/9/ 2014 and ﬁlere was no mistake apparent from the record whxdx?me(‘dk:

~ said to be rectifiable under Section 52 of the said Act. He atso submitted ta:

in absence of any specific provisions contained in the Act empowering the
Collector to review his own order, he could not have exercised such powers™
under the garb of rectlflcattorr of«stbe ngls’takes under Section 52 of the said futi_

Mr. Kuhad has relled upon the .deasgon off-Apex Court“in ‘case of M

Powders {P) Ltd. vs. Commlssro’ner Trade Tax L'ttar Pradesh, (2008) 2
38

» Supreme Court Cases 439‘5 aﬁ%"ﬁtﬁef dec smns to submut that the mlstﬂse

-

apparent from the record is- Tectl?'*"ble} hoWever such rechflcatlon would nut -

x

cover the case where the revision Or review-o‘f the order ’is.intended.

5. ° However, the leamed couhse’t Mr J*M. Saxena for the respandm

submitted that the earher orcler ?gssed byﬂthe Coltector was erroneous, <

<31

therefore the same was sought “to be rectufled by the impugned order.
According to him, the potlflcatl'on Under which the benefit on payment «f
stamp duty was granted to the 'peti’tidnef was fot: applicable to the case of the

petmoner and therefore on’ the rectmcatlon appllcatlon made by e

respondeg@espondent No. 2 the same was sat.ght to be corredis

£ b ‘.‘ﬁl

by the lmpugned order Re‘ymg upon the decision of the Apex Court in case of

Ameer Tradmg Cornn.‘ Ltd. vs. Shapoorii Data Processing*Ltd., (2004 &

Supreme Court Cases 702, he submitted that the intention of legislature coslif

2
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be gathered from the language and phraseology employed by the legtslature

and in the instant case, the powers of rectmcatlon undar Section 52 impliedly

included the powers of review,

6. In order to appreciate th,e‘ rivat~: contentions rafsed by the learned -

counsels for the partles it would be appropriate to repreduce the relmant
]
Section 52 as. contameo in the Act. Section 52 reads as-under :- o
“52 - Rectification of mlstakes - With a view to rectifying éiy
mistake apparent from the record, the Collector may. amend any
order made by him under this Act; within ninety days of the date of
order either on his own motion or on the mistake bemg brought to kis
notice by person affected by the.order : %
Provided that if any ‘such amendment is likely to affect anwy
person prejudicially, lt shall not, ;be imade without giving to sudt
person reasonable- opportumty of.] bemg heard "

7. From the bare perusal of thégsafﬁ’fprevlswn it deady lzampnres tﬁsat tbe

s "{

Coltector could rectlfy any rﬁlstéke*" rom the record and amend my

order passed by him under the Act wlf:htn 90. deys of the saud ordex, either on
his own motlon or on the nustake havmg been brought to ins notice by the -
. person affected by the ordeT. _In‘the mstaht case, the respondent No 2 has
sought to revnew or revxse hls”eatllékorder dated 22/9/2014 at the instange
of the respondent No 3 who had fJ{ed the- rectlﬁcatlon apphcatlon before him | | [
under Section 52 of the sald*Actv.wg&o,w,vas_.:tr_anspmng from the impugned
order , the respondent had .not-only re.vnewed his earlier order vehite exercising
the powers under Sectaon 52, but had gone into the merits of the case ané

passed the f’ ugned order by giving reasons in detail. Such a course was not

the face ,of (e’co' under Section 52 of the said Act, and could not hawr v

e

Y l t
orefas Wil o -
s rarrmeey N FATAR 'h* ;

R

maeprecﬁte%ﬁocun}ents afresh and passed the order afresh setting asm
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his earlier order. In the%spinion of the Court the decision of the Apex Court in

case of Deva Metal Powders (P) Ltd. vs. Commissioner, Trade Tai, Uttar

Pradesh (supra)clinches the issue. It has been observed therein as under :-

“12. A bare look at-Section 22 of the Act makes it clear that 2 mistake
. apparent frgm the record is rec?t%iﬁabfé; In order to attract the application:

of Section 22, the mistake must exist and the same must be apparent freus

the record.The power to rectify the mistake, however, does not cover

cases wher’gé revision or review of the order is intended. "Mistake” mgans

to take or understand wrongly or inaccurately; to make an errdr in

interpreting; it is an error, a fault, a misunderstanding, a misconoception.

"Apparent” means visible; capable of being seen; obvious; plain. It means

“open to view, visible, evident, appears, appearing as real and true,:

conspicuous, manifest, obvious, seeming." A mistake which can be

rectified under Section 22 is one which Is patent, which is obvious and

whose discovery is not dependent on argument or elaboration. ]

13. In our view rectification of an order does not mean obliteration of

the order originally passed and its substitution by a new order. What the

Revenue intends to do in the present case is precisely the substitution of

the order which according to us is:not permissible under the provisioms

of Section 22 and, therefore, the. High-Court was notjustified in holdvak
that there was mistake appatejit ‘on’thé face of the record. In ordgr-to
bring an application .unider Séctiori 3} :,.lt.hé;_mi&ﬂke must be "apparent”
from the record. Section 3:ddes nat ;enable an .order to be reversed by

; e CRBL I SO 3 e . h

revision or by reviex%&utspjeg%is@@éy%é}qg error which is apparent on
the face of the recor'd'téi‘-Bérrecteﬂ.Whei'e an error is far from self-

evident, it ceases to be,dn apfiarent error. It is, no doubt, true that &
‘mistake capable of being rectified inder Section 22is not confined to
cletical or arithmetical mistake.:On the other-hand, it does not cover any -
mistake which may  be  discovered :by a complicated process of

-investigation, argument or proof, As observed by this Court in Master
Construction Co. (P) Ltd. v. State of Orissa, an error which is apparent
from record should be one which is not an error which depends for jts
discovery on elaborate argumetits on questions of fact or law. “

8. - It is also held by- the-Apex Court in catena of decisions. that a mistade
épparent'on record must bé%i“a’iﬁ'obwous and patent mistake, and the missaite:
should not be such which. -can be established by a long-drawn process ef

reasoning. To cite a few decisions are in case of Commissioner of Ce_htra!

Excise vs. RDC Concrete (India) Pvt. Ltd.,(zdﬂ) 12 sCC 166; in case of T.S.

B‘zjuaré(_ﬁ ,}5 Volkant Bros (1971 } 2 SCC 526; in case of TO vs. Ashok Textiles
e O
,.__J_fci,,_elggi%,‘61 SC 699 etc.

1
-

. 9. R Itis-also axiomatic that a quasi judicial authority can not review its own

. g‘}_i_?f. Ag,?elssgthe power of review is expressly conferred on it by the statute




S.B. Civit Wik Pt Bic. ERSSTRITS

under which it derives its Junsdictlon The power to revaew is nm &% bderams
power. It must be conferred by law either specifically or by Recessy
implication. A beneficial reference of the decisions of the Apex Cort i o

of Kuntesh Gugta Vs, Manaqement of Hmdu Kanya Vldyalaya, {1987) 4 scc

325 and in case of Patel Narshi vs. Shri Praduman Singhji, (1971} 3 s 644,

-

, £
10. In view of the aforestated tegal position, it is held that there befng s

be made in this regard.-

provision under the said Act, conferring power on 'the responcient No.Z w
review his own order, the impugned order is required to be held as having been
passed without any authority 6f law, -and therefore iltegal. At this juncumre, &
may ‘be noted that: the Chief Controlhng Revenue Authonty hdS the powe;s = .
call for the record of any case dec:ded i the proceedmg held by the cm
and Pass appropriate orders un‘ffer Secttod 65 - of the said Act. Hence te
clanf:ed that the concemed authonti lf it® thinks ﬁt shall be at iiberty tm
exercise the powers conferred upon it under the Act to revise the order dafeqd
22/ 9/2014 passed by the resporrdent No. 2 in accordance with law,

- 11, For the reasons stated above, the impugned order dated 1971272014,

' v‘ and the demand notice dated 22/4/2015 deserve to be set aside ané same g

aredy set aside, The petition™ stanas aIlowed dccordmgly By this order, fhe

\ch-"v x n

y application and»

Sanjay Solanki
PA
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